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Abstract The recent verdict of the Supreme Court recognising Securities

Exchange Board of India’s (SEBI) jurisdiction to regulate matters pertaining to

Global Depository Receipts (GDRs) emanates as a remarkable decision. The

judgment although, is reliant on facts of the case, it clarifies the scope of SEBI’s

territorial jurisdiction. It enunciates that even though GDRs are issued abroad

entirely, they qualify as a form of securities and cannot escape SEBI’s jurisdiction.

If a corporation deploys the GDR route to raise its foreign capital and in the process

it manipulates the Indian securities market, adversely affecting the interests of

investors in India, SEBI possesses the requisite authority to intercede and take

coercive actions. With increased cross-border trading in securities, there is a risk of

heightened abuse by entities, both Indian and foreign, that can have deleterious

effects on the Indian markets. Therefore, this judgement comes as a respite for SEBI

which enables it to regulate financial products even if they do not fall exactingly

within its regulatory purview, as long as manipulation resulting to adverse impact

on securities market is established. This case note thus, appraises this judgment as it

appears to have commenced a novel legal doctrine.
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1 Introduction

When it comes to foreign investments, SEBI has been criticized occasionally for

surpassing its jurisdiction. On several instances, Securities Appellate Tribunal

(SAT) has quashed orders passed by the regulator raising concerns over

jurisdictional issues. In UBS Securities Asia Ltd. versus Securities and Exchange

Board of India, SAT held that ‘‘[p]articipatory notes are extra-territorial instruments

over which SEBI has no regulatory jurisdiction over them’’.1 Similarly, in Zenith

Infotech Ltd. versus SEBI, SAT stated that SEBI’s direction of barring promoters

from accessing the securities market was not sustainable in the eyes of the law.2

In 2013, SAT quashed one of SEBI’s orders over issuance of GDRs stating that

SEBI cannot assume jurisdiction vested with the Reserve Bank of India (RBI) when

its role as a regulator begins only after GDRs are converted into Indian listed

securities.3 This matter was, therefore, appealed to the SC and the apex court

examined whether SEBI had the authority to (a) examine GDRs issued to foreign

investors, listed on overseas exchange; (b) probe the irregular modalities of lead

manager, Pan Asia Advisors Ltd. (PAAL) and the company’s then Managing

Director, Mr. Arun Panchariya, in issuing GDRs and if the modus operandi was

detrimental to the Indian securities market; and (c) restrain PAAL and Mr.

Panchariya from accessing capital markets.

2 Rudiments of GDRs

The case revolves around GDRs. Therefore, it is imperative to provide an

understanding of GDRs. It is a financial instrument, encompassed in the definition

of securities as per S. 2(h)(i) of the Securities Contracts (Regulation) Act, 1956.4

GDR is offered by an Overseas Depository Bank, which can be issued by way of

public offering or private placement or in any other manner prevalent abroad,5 in the

form of a receipt or a certificate which trades on a local stock exchange, such as the

National Stock Exchange (NSE), India, but signifies ownership of underlying shares

in a company based outside India. By issuing GDRs, an Indian corporation issues

Rupee appellated shares to non-resident investors to primarily raise its foreign

currency resources overseas. For example, a GDR traded on New York Stock

1 (2005) 6 Comp. L. J. 64 (S.A.T.).
2 Zenith Infotech Limited and Others v. Securities and Exchange Board of India, MANU/SB/0034/2013.
3 Pan Asia Advisors Ltd. & Anr. v. SEBI, (2015) 3 Comp. L. J. 298 (S.A.T.).
4 Securities Contracts (Regulation) Act, 1956, § 2(h)(i) (provides that ‘‘securities include, shares, scrips,

stocks, bonds, debentures, debenture stock or other marketable securities of a like nature in or of any

incorporated company or other body corporate’’).
5 Previously defined under Issue of Foreign Currency Convertible Bonds and Ordinary Shares (Through

Depositary Receipt Mechanism) Scheme, 1993, which was repealed in 2014. GDRs are defined under §

2(44) of the Indian Companies Act, 2013, and are now regulated by the Depository Receipts Scheme,

2014. Rule 5(1) of Companies (Issue of Global Depository Receipts) Rules, 2014, issued by Ministry of

Corporate Affairs vide Notification No. 183 G.S.R. 252(E), dated March 31, 2014, elucidate the manner

and form in which Depository Receipts can be issued.
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Exchange would, in fact, represent a non-American company. These are issued to

non-resident investors against the issue of ordinary shares or foreign currency

convertible bonds of the issuing company, to the extent of underlying ordinary

shares held by the Domestic Custodian Bank.6 In the Indian context, these receipts

are regarded as Foreign Direct Investment and regulated by FEMA 19997 and

related regulations, such as notifications issued by RBI and Ministry of Corporate

Affairs.

The Lead Manager, PAAL in this case, assumes a vigorous role in facilitating the

issuance, as well as, in redeeming these receipts. In consultation with the issuing

company it determines concerns such as, the number of receipts to be issued, its

price, its marketing internationally, its listing on an overseas exchange, which is at

times done in consultation with the listing manager, etc. Once the GDRs are listed

on any of the overseas Stock Exchanges, they can be purchased, possessed and

freely transferred by a non-resident.8 The holder is also entitled to redeem, i.e.

liquidate, these receipts,9 for which, the Domestic Custodian Bank, on request made

by the Overseas Depository Bank, releases the corresponding underlying shares in

favour of the non-resident investor. The underlying shares then get transferred in the

name of the investors themselves, enabling such investors to trade on underlying

shares in the Indian stock market, or get it redeemed in the form of GDR once again,

under the fungibility10 scheme.11

RBI permits GDRs under the automatic route. Therefore, an Indian company can

freely access GDR markets, without obtaining prior permissions, through registered

exchanges under the FDI Scheme. However, offers not covered under the automatic

routes require the issuing Indian company in consultation with the Lead Manager to

obtain necessary permissions of the Department of Economic Affairs and Ministry

of Finance, RBI and Government of India,12 before the underlying shares are

generated in the form of GDRs. It is only when these requisite permissions are

granted that a valid right for creation and issuance of GDRs comes into being. There

are no end-use restrictions except for a ban on deployment/investment of such funds

in real estate or the stock market and there is no monetary limit up to which an

Indian company can raise GDRs.13

6 Securities and Exchange Board of India v. Pan Asia Advisors Ltd. and Ors., 2015 (7) SCALE 694.
7 RESERVE BANK OF INDIA, MASTER CIRCULAR ON FOREIGN INVESTMENT IN INDIA,

(Master Circular No.15/201213, July 2, 2012) available at https://www.rbi.org.in/scripts/

NotificationUser.aspx?Id=7355&Mode=0#14.
8 Foreign Exchange Regulation Act, 1973, at § 2(q).
9 Pan Asia Advisors Ltd, supra note 3.
10 Securities Contracts (Regulation) Act, 1956, supra note 4. Under Fungibility scheme, a stock broker in

India (registered with SEBI) can purchase shares of an Indian company, on behalf of a person residing

abroad, for converting these shares into GDRs, as instructed by overseas investors.
11 Pan Asia Advisors Ltd., supra note 3.
12 As per Foreign Currency Convertible Bonds and Ordinary Shares (Through Depository Receipt

Mechanism) Scheme, 1993 and guidelines issued by the Central Government from time to time.
13 RESERVE BANK OF INDIA, supra note 7; at } 8.F. (v).
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3 Relevant facts

The facts briefly are that SEBI received alerts from its Integrated Market

Surveillance System, which indicated an unusual, off-market transactions of certain

stocks from 2009 to 2010. The regulator, therefore, carried out preliminary

investigations, on the basis of which SEBI reckoned that a convoluted scheme to

control the stock price of companies through the issuance of GDRs was in place. It

anticipated a sham method of trading of GDRs through a chain of connected

transactions.

Essentially, GDRs were issued by foreign banks, namely, Deutsche Bank and

Bank of New York, and listed on overseas stock exchanges, namely, Luxemburg

Stock Exchange and the New York Stock Exchange, at the instance of issuer

companies located in India, through Pan Asia Advisors Ltd. (PAAL), the lead

manager, registered in the UK and regulated by the Financial Services Authority in

the United Kingdom.14 SEBI noted that PAAL had adopted an unlawful strategy,

contravening certain regulations issued by SEBI which forbade unfair trade

practices, while assisting six Indian issuer companies (Asahi Infrastructure and

Projects Ltd., Maars Software International Ltd, K Sera Sera Ltd., IKF Technologies

Ltd., Avon Corporation Ltd. and CAT Technologies Ltd.) in GDRs issued abroad.

What triggered the issue was that Foreign Institutional Investors (FIIs), viz. India

Focus Cardinal Fund (IFCF) and KII Ltd., appeared to pursue a similar strategy with

their investments. The scheme was such that Mr. Panchariya along with his family

members held 100 percent shares of Alkarni Holding Ltd., which further owned and

controlled a Dubai-based entity, Vintage FZE.15 By virtue of such holding, Mr.

Panchariya stood as the authorised signatory of Vintage and on behalf of Vintage,

he signed a loan agreement with an Austrian-based bank, Euram Bank, for

advancement of a loan to subscribe to issuing company’s GDR issue. The agreement

clearly stated that the loan amount may only be transferred to the account of the

issuer company maintained with Euram. This was actually the issuer company’s

GDR account in which it deposited the proceeds of its GDR issue.

Alongside, the issuing company signed a pledge agreement stating that this

account was collateralized for the loan availed by Vintage. This principally meant

that even though it seemed like the issuing company held a GDR Account in its

name, for all purposes, the actual control of the said account ultimately vested with

Vintage. Vintage thus, effectively became the sole subscriber of the GDR issues of

the issuing companies.

Once Vintage subscribed to GDRs in this fraudulent mode, it employed sub-

accounts such as IFCF (in which Mr. Panchariya was the Chief Investment Officer)

and KII Ltd. (sub-account of Credo Capital Plc, which took a loan from Vintage to

be advanced to KII for purchase of GDR issue and the signatory for the loan

agreement between Credo and Vintage was again Mr. Panchariya) that received

GDRs from Vintage. They traded in the GDR issue of the above stated six

companies and soon after, converted them into underlying equity shares. These

14 Pan Asia Advisors Ltd, supra note 3.
15 In Re: Rasoya Protein Limited and others, 2015 Indlaw SEBI 13.
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shares were then sold through large coordinated transactions to various buyers,

including the same group of stock brokers, who further, sold these shares to several

hapless investors, resulting in capital being raised through Indian investors instead

of foreign investors which defeated the whole purpose of issuance of GDRs.

It was discovered that PAAL, the issuing companies, the stock brokers and the

FIIs or their sub-accounts, were all acting collectively as a group. All the relevant

entities involved in this pattern of trading, were connected in some way to PAAL

and Mr. Panchariya, due to which, they were able to control the stock prices of the

companies without maintaining information symmetry to prospective investors.

Potential investors were made to believe that the company held substantial foreign

capital due its large GDR issuance, coupled with high activity of FII investments.

They, therefore, were enticed to buy shares of these companies as it appeared that

the GDRs they issued were fully subscribed by foreign investors, whereas, in reality,

no genuine capital was raised because these GDRs had been subscribed to by the

same set of investors. Further, PAAL had also furnished deceptive details of initial

investors to issuer companies. SEBI observed that the SEBI (Prohibition of

Fraudulent and Unfair Trade Practices relating to Securities Market) Regulations,

2003, which forbid employment of any device, scheme or artifice, which includes

publishing false or misleading information, to defraud or induce investors in

connection with dealing in or issue of securities which are listed or proposed to be

listed on an exchange,16 were evidently contravened.

SEBI also noticed that since GDRs were listed in overseas exchange and were

traded by non-resident investors, the issuing companies and other related

participants were successful in evading regulatory procedures such as due diligence,

which otherwise were indispensable. Therefore, vide an order dated June 20, 2013

(Order), SEBI restricted PAAL, Mr. Panchariya and other related parties from

accessing the Indian securities market, directly or indirectly, for a period of 10 years

for effectuating unfair trade practices.

4 Order of the Securities Appellate Tribunal

The SEBI order was challenged before a three-member SAT bench on the ground that

SEBI being an Indian regulator, cannot exercise authority to adjudicate a case where

charges of illegality were levelled against a company registered under foreign laws,

regulated by a foreign regulator, and whose chief business was to offer advisory

services with regard to securities, including GDRs, outside India to non-resident

investors. The majority opinion set aside the order, ruling in favour of the Appellants

(PAAL and Mr. Panchariya) on the stance that it lacked jurisdiction to regulate GDRs.

The Appellants asserted that only RBI along with Ministry of Corporate Affairs

had jurisdiction over GDRs as SEBI’s jurisdiction was restricted to the territory of

India only. They further stated that they played no part in conversion of GDRs, in

fact, a large quantity of shares which were converted, were not traded in the Indian

16 V. Natarajan v. SEBI, 2011 Indlaw SAT 28.
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securities market and no Indian investors had complained of any loss, which meant

that the transactions were genuine.

SEBI, on the other hand, placed reliance on its investigations and stated that Mr.

Panchariya was the architect of a fraudulent transaction which contravened certain

laws relating to unfair trade practices. He had, in essence, moved funds from one

Panchariya controlled company (IFCF, KII) to another Panchariya controlled

company (Vintage) and vice versa.17

The majority view, comprising of Mr. Jog Singh and Mr. A.S. Lamba,

pronounced that rules, regulations and provisions of Foreign Exchange Regulations

Act, 1973, Foreign Exchange Management (Transfer or Issue of Security by a

Person Resident outside India) Regulations, 2000, RBI Master Circular on Foreign

Investments, Issue of Foreign Currency Convertible Bonds and FEMA, 1999

(including 1993 Scheme),18 together, exhaustively deals with regulatory framework

of foreign investments in India. They explicitly vest the right to adjudge issues

about GDRs with the RBI and Ministry of Corporate Affairs.

Further, Section 1 of SEBI Act, 1992, was juxtaposed to Section 1 of FEMA and

it was noted that the former confines SEBI’s jurisdiction to Indian territory,

whereas, the latter extends the authority of the RBI to regulate matters pertaining to

securities not only in India but also to agencies abroad, controlled or owned by

Indian resident. SAT observed that:

31. A perusal of the provisions dealt with leaves no room for doubt regarding

the jurisdiction pertaining to the creation and issuance of GDRs. The

scheme of FEMA, thus, makes it abundantly clear that Government of India

has, as a policy matter, kept each and every minute aspect of the GDR issue

under the purview of the RBI and not SEBI.19

54. Be that as it may, in our considered opinion, GDRs seem to be sown,

nurtured and nourished in countries abroad and right from their conception to

their fruition, GDRs exist overseas. By no stretch of the imagination, can it

be accepted that GDRs which are issued abroad can come within the purview

of the SEBI Act. It would be appropriate to state that SEBI has, in fact,

indulged in hot pursuit of the Appellants to bring them within its clutches

without any legal basis for the same. We fail to see how jurisdiction over

something brought into existence under a scheme launched by the Ministry

of Finance, Government of India and the RBI in the first place can be

assumed by SEBI.20

On the other hand, the minority view held by Presiding Officer, J.P. Devadhar,

upheld the order stating that the Preamble of the SEBI Act, 1992, read with

17 Pan Asia Advisors vs SEBI, 2013 Indlaw SAT 48.
18 Foreign Currency Convertible Bonds and Ordinary Shares (Through Depositary Receipt Mechanism)

Scheme, 1993, is repealed and a new scheme called Depository Receipts Scheme, 2014, has been notified

by the Central Government with effect from December 15, 2014.
19 Pan Asia Advisors, supra note 3.
20 Id.
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Section 11 of the Act, bestowed wide powers on SEBI by virtue of which SEBI was

justified in barring Appellants from accessing the Indian market.

Justice Devadhar expounded that Parliament envisioned to establish SEBI with

all powers obligatory to safeguard the interests of investors in securities and

promoting/developing/regulating the securities market in India, and also conferred

powers in relation to matters connected therewith or incidental thereto.21 He stated

that SEBI did not aim at finding faults in GDRs mechanism, nor did it intend to

regulate the role of the Appellants in GDRs issued outside India, instead, it sought to

only protect the rights of investors, wherein the underlying shares were acquired and

sold with a menacing motive through GDR setup in the Indian securities market. At

all stages of the GDR process, there was a fraudulent intent of the Appellants to

deceive investors in India. These acts ranged from emanating false information

about initial investors, to connivance of connected parties’ activities, deception

about foreign capital of issuer companies which made investors in India consider

them as a wise investment, which were all detrimental to the Indian market, thus,

SEBI could exercise authority in the said matter.

5 Apex Court’s ruling

SEBI challenged SAT’s judgment in the SC in which it affirmed that although

GDRs did not precisely fall within the definition of securities as per section 2(h)(iii)

of Securities Contracts Regulation Act, but because they were based on underlying

shares and they created rights in those shares, it was appropriate to classify them as

securities. The SC observed that through a combined reading of Sections 11 and 12

of the SEBI Act, 1992, along with Regulations 2, 3, 4 and 5 of 2003 Regulations, it

can be said that:

81. …the creation of GDR and its trading in the global market are governed by

the respective laws of the country in which they are dealt with. But one special

feature to be borne in mind is that a make believe affair was created, as though

there was genuine creation of GDRs and its investments by the foreign

investors on the very date when the GDRs were issued and thereby the global

performance of the issuing company in the local market of the issuing

company had a boost in the commercial sector, which lured the local investors

to develop their keen interest to make the investments on a higher share value

by virtue of the investment made by the foreign investors and in that process

the issuing company itself provided every scope for the foreign investments to

be financed and in reality the ultimate investment was made by Indian

investors viz., the ordinary shareholders. The said fact would certainly call for

a probe at the hands of SEBI on whom a duty is cast to protect the interest of

investors in securities and the security market. 1992 Act empowers SEBI to

intervene to prohibit fraudulent and unfair trade practices relating to securities

markets. If the very point of issuance and trading in GDRs is not bona fide, it

21 Id.
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cannot be said that simply because creation of such GDRs and its trading is in

global market, SEBI should keep its mouth shut on the ground that it cannot

extend its long statutory arm beyond Indian territory to control any such

misdeeds deliberately committed with a view to defraud the Indian investors

and thereby their interest in the investment of securities. SEBI, therefore, had

every jurisdiction and is fully empowered to proceed against the Respondents,

as well as, the issuing company. The contention of the Respondents that the

only authority which can proceed against the issuing company can be only for

violation of the FEMA Act or the RBI Act is therefore, not appealing to us.

There is no statutory prohibition either under FEMA or RBI Act preventing

SEBI from taking action in exercise of its powers.

Reliance was also placed on GVK Industries Limited22 to decide as to whether

Parliament enacted laws could employ extra-territorial application. It was held that:

in exercise of any extra territorial aspect, which has got a cause and something

in India or related to India and Indians in terms of impact, effect or

consequence would be a mixed matter of facts and of law, then the Courts

have to enforce such a requirement in the operation of law as a matter of law

itself.23

The SC further noted that companies undertake considerable efforts in their

respective business to aspire to earn higher profits and to excel, especially by

emphasizing on foreign investments to gain confidence of resident investors on

virtues of their performance. These efforts cannot be based on fraudulent intent,

false ploy or deceptive information disseminated with a view to entice investors.

Further, the SC also discussed the new Scheme of 2014, which now governs

GDRs and the 1993 Scheme is no longer applicable. In order to streamline the

process of issuance of overseas securities, and to facilitate Indian companies to raise

foreign capital, the government refurbished its legal regime and effectuated the

2014 Scheme. Paragraph 10 of this Scheme explains ‘‘market abuse’’ as any use,

intended or otherwise, of depository receipts or market of depository receipt in a

manner, which has potential to cause or has caused abuse of securities market in

India, additionally, any activity prohibited under Chapter VA of the Securities and

Exchange Board of India Act, 1992, would also qualify as market abuse.24

The SC detailed the definition of market abuse and clarified that any act done

under the 1993 Scheme was validated by the 2014 Scheme. Therefore, the claim of

Respondents that SEBI had no jurisdiction to proceed against them because the act

was prior to the 2014 Scheme held no weight. In fact, the allegations against

Respondents evidently fell under the description of ‘‘market abuse’’ and SEBI was

justified in barring the Respondents by virtue of substantive provisions of the 1992

Act, Securities Controls (Regulations) Act, along with 1993 Scheme and the

22 GVK Industries Limited v. Income Tax Officer, (2011) 4 S.C.C. 36.
23 Id.
24 Ministry of Finance, Depository Receipts Scheme, 2014 (Notification No. 9/1/2013-ECB, October 21,

2014).
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Regulations of 2000. Thus, the SC set aside SAT’s majority ruling and sent the case

back to the SAT for it to be dealt on the merits of the case.

6 Conclusion

This is a well-reasoned judgment pronounced by the SC which clarifies the stance of

SEBI concerning GDRs. It has possibly become a class of authority at least in the

commercial and financial laws. However, the scope of this ruling is rather limited. It

cannot be used as an absolute rule for all cases dealing with GDRs issuances

because the SC’s decision was primarily reliant on the facts of the case. It is because

the Indian securities market was adversely affected due to series of connected

transactions that SEBI succeeded in establishing its jurisdiction. Thus, if a

transaction in dispute is strictly narrowed to a GDR issue, in all probability, SEBI

may not be well-equipped as an enforcement agency to adjudge the matter. It is then

that the RBI and Ministry of Finance will most likely surpass SEBI’s jurisdiction.

An implausible opinion conveyed by the majority ruling of SAT was that it being

the appellate authority and keeping in mind SEBI’s exceptional performance, it

desired for wider powers for SEBI to tackle with issues concerning the capital

market. It opined that the changing dimensions of national and international

economy, demanded wider powers and jurisdiction for SEBI and it was time for the

concerned authorities to vest SEBI with expansive jurisdiction.

Recently, SEBI and other regulatory agencies alleged that GDRs are being used

for steering black money stashed abroad, into Indian securities market. The

mechanism to do so involves a complex web of corporations registered in several

different jurisdictions, such as, Dubai, Singapore, Hong Kong, Switzerland and

Canada, for multifaceted transactions before finally directing black money back to

India. While an investigation is pending, SEBI, at present, can only focus on Indian

securities market-related violations by virtue of its powers under the SEBI Act and

Securities Contracts (Regulation) Act. If appropriate statutory changes are made,

SEBI could be bestowed with wider powers, enabling it to monitor and tackle funds

raised abroad.
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